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From the happening of the accident, in 
the absence of sufficient explanatory cir- 
cumstances, some kind of negligence 
may well be presumed, and unless ex- 
plained, may well be held to create a 
liability. Mullen v. St. John, 57 N. Y. 
567 (1874). And see Kearney v. Lon- 
don, $-e., Railroad Co., Law Rep. 5 Q. 
B. 411; affirmed in the Ex. Ch., 6 
Q. B. 759 (1878) ; Byrne v. Bradle, 2 
H. & C. 722 ; Scolt v. London Dock Co., 
3 H. & 0. 596. 

So, in Shipley v. Fifty Associates, 
106 Mass. 104 (1870), it was held, fol- 
lowing Fletcher v. Rylands, that if a 
person maintains a building on his land, 
with a roof so constructed, that snow 
and ice collecting on it from natural 
causes, will naturally and probably fall 
into the adjoining highway, he is liable, 
without other proof of negligence, to a 
person injured on the highway by such 
fall of snow, without fault on his part. 
See also Gorham v. Gross, 125 Mass. 238 
(1878). So, if a person, in blasting 
rocks on his own land, causes fragments 
thereof to be thrown on to the land and 
buildings of another, he is liable, with- 
out any other proof of negligence, if 



that be necessary, than the act itself: 
Hay v. Cohoes Co., 2 Comst. 159, 163. 
The principle involved in this case 
of Crowhurst v. The Amersham Burial 
Board, seems to have governed a very 
recent case in the Common Pleas deci- 
sions, which was not apparently cited. 
There the plaintiff and defendant owned 
adjoining lands, separated by a wire 
fence which the defendant erected, and 
was bound to maintain. From long ex- 
posure, the strands of the wires compo- 
sing the ropes of the fence decayed, and 
pieces of it fell to the ground on the 
plaintiff's side, and lay hidden in the 
grass. The plaintiff's cow, lawfully 
grazing there, swallowed a piece of the 
wire about eight inches long, and died 
in consequence. The defendant was 
held liable for the value of the cow : 
Firth v. Bowling Iron Co., 3 C. P. Div. 
254(1878). And see Humphries v. Cou- 
sins, C. P. Div. 239. 

In view of the somewhat conflicting 
opinions on this subject, it seems safe to 
say that the precise limits of the doctrine 
of sic utere tuo ut alienum non Icedas, may 
not yet be definitely determined. 

Edmund H. Bennett. 



RECENT AMERICAN DECISIONS. 

Supreme Court of Pennsylvania. 
B. F. SAUSSER v. DANIEL STEINMETZ. 

A parol agreement to lease for more than three years being within the Statute 
of Frauds, it is not a fraud for one party to refuse to execute it. 

An action lies for the breach of such agreement, but the damages recoverable 
are such only as result directly from the breach. Nothing can be recovered for the 
loss of the bargain, nor is the rent named in the proposed lease admissible as a 
measure of the damages. 

In the absence of evidence that the lessor was prevented from leasing to another 
person, and no claim being made for money expended in improvements or repairs, 
made specially necessary by the proposed lease, his damages must be merely nominal. 

This was an action brought by the lessor defendant in error, 
for the breach of a parol contract to lease a store for five years. 
The special count of the declaration alleged the agreement to lease ; 
the alterations and improvement of the premises by the plaintiff 
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in accordance with the contract ; his willingness to lease and his 
tender of the keys and of possession of the premises, and his offer 
to execute a lease in accordance with the contract. It also alleged 
the refusal by the defendants to take the premises and pay the rent, 
and averred that the property remained unoccupied, and that the 
plaintiff suffered loss through the expense of the alteration and loss 
in general owing to the failure of the defendant to take the pro- 
perty. The defendant filed two pleas : 1. That there was a mutual 
rescission of the contract. 2. The Statute of Frauds. 

The evidence, so far as the Statute of Frauds was concerned, 
was to the effect that the plaintiff, Steinmetz, offered an unsigned 
lease, which the defendant, Sausser, was unwilling to sign, and 
thereupon new negotiations took place between the parties, and 
that at a later period Sausser, the defendant, tendered a lease 
which Steinmetz refused to execute; that the negotiations were 
then discontinued, and that, shortly afterwards, Steinmetz sent 
the keys and a letter to defendant, offering to execute the lease 
"as agreed upon ;" that Sausser persisted in his refusal, and that 
the property was not let until a year had passed. 

Among other points presented by the defendant to the court 
below for the charge to the jury was the following, which was 
refused : " The plaintiff not claiming damages by reason of the 
alterations and improvements mentioned, and there being no evi- 
dence of any other specific damages sustained, should your verdict 
be for the plaintiff, the damages to be assessed can only be nominal 
damages." And the court, inter alia, charged the jury as follows : 
" Now in this case a gentleman had leased his property for $2000, 
and, by the violation of the contract, he did not receive a dollar, 
and you might consider that the $2000 represents the amount -of 
injury that he sustained, if, as he tells you, he advertised and was 
only able to rent his place at the end of the year, and you may 
take that as a measure of damages if you wish." There was a ver- 
dict for the plaintiff for an amount about equivalent to one year's 
rent under the contract, with interest, &c. 

B. F. Fisher, for plaintiff in error. — " Tender must be made of 
a lease or deed :" Brown v. Metz, 5 Watts 164 ; Smith v. Web- 
ster 2 Id. 478. " Damages cannot be recovered for loss of the 
bargain :" Bowser v. Cessna, 12 P. F. Smith 149 ; Huber v. Burke, 
11 S. & R, 238; Southerland v. Furry, 2 P. & W. 145; Harris v. 
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Harris, 20 P. F. Smith 174; Thompson v. Sheplar, 22 Id. 160; 
Ewing v. Tees, 1 Binn. 450 ; McNair v. Crompton, 11 Casey 28 ; 
Meason v. Kaine, 17 P. F. Smith 126; McClowry v. Croghans 
Administrators, 7 Casey 22; Burr v. Todd, 5 Wright 213; 
Dumars v. Miller, 10 Casey 319 ; Hertzog v. ffertzog, Id. 418 ; 
Ewing v. Thompson, 16 P. F. Smith 383 ; Bender v. Bender, 1 
Wright 419 ; itibm v. &«, 2 P- & W. 211. 

A lease for more than three years comes within the same ruling 
of the Statute of Frauds as contracts for sale of land : McClowry 
v. Croghans Administrator, 7 Casey 23 ; Burr v. Todd, 5 Wright 
213; Bowser v. Cessna, 12 P. F. Smith 148; Ellet v. Paxon, 2 
W. & S. 433. 

The mere refusal to fulfil a contract invalid under the Statute 
of Frauds is not such fraud as that the court will take the case out 
of the statute therefor : Harris v. Harris', 20 P. F. Smith 170 ; 
22 Id. 163 ; Ruekert v. Domenee, 2 W. N. C. 195. 

The measure of damages in an action by the vendee against the 
vendor for the breach of a parol contract of a sale of land is the 
amount of purchase-money paid with interest and expenses; if no 
purchase-money has been paid, then the expense and trouble incur- 
red by the vendee in procuring a title ; but he cannot in the absence 
of fraud recover damages for loss of the bargain : Dumars v. Mil- 
ler, 10 Casey 319 ; Hertzog v. Hertzog, 10 Id. 418 ; Bender v. 
Bender, 1 Wright 419; Haines v. O'Connor, 10 Id. 320; Mc- 
Nair v. Compton, 11 Casey 23 ; Twill v. Granger, 8 N. Y. (4 
Seld.) 115; Newbrough v. Walker, 8 Grattan E. (Va.) 18; Sands 
v. Arthur, 4 W. N. C. 502. 

Joseph B. Bhoads, for defendant in error. — The tender of a deed 
or lease signed is not necessary when the action is not on the lease, 
but for a breach of a parol contract to lease. Tender of a deed 
or lease is not necessary when the vendee has refused to accept : 
Tinney v. Ashley, 15 Pick. 546, 552; Weaver v. Zimmerman, 3 
W. N. C. 56; Hamptqn v. Speckenagle, 9 S. & R. 222. 

The opinion of the court was delivered by 

Gordon, J. — It would appear from the evidence in this case that 
some time in the fall of 1871 B. F. Sausser, representing himself 
and his copartners, made a parol agreement with Daniel Steinmetz, 
the plaintiiF below, to lease for the term of five years from the 1st 
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of January then next following, certain premises on North Fifth 
street, in the city of Philadelphia. Steinmetz agreed to make cer- 
tain alterations in the premises required and deemed necessary by 
Sausser in order properly to fit them for the business the defend- 
ants proposed to carry on therein. According to the finding of the 
jury the plaintiff performed his part of the agreement, but the de- 
fendants were in default in that they refused to execute the lease. 
For the breach of this oral contract this suit was brought, and in 
discussing the measure of damages to which the plaintiff was enti- 
tled, the court below charged : ' : Now in this case a gentleman had 
leased his property for $2000, and by the violation of the contract 
he did not receive a dollar, and you might consider that the $2000 
represents the amount of injury that he sustained, if, as he tells 
you, he advertised and was only able to rent his place at the end 
of the year, and you may take that as a measure of damages if you 
will." 

The serious fault in this instruction is, that it is based on a false 
premise ; the plaintiff had not leased his property. The proposed 
lease was within the Statute of Frauds, hence the parol agreement 
to lease could give it no force, and to predicate anything whatever 
of that intended lease was error. Either party had the right to 
refuse its execution, and the defendants were guilty of no fraud in 
availing themselves of such right. Neither party could plead igno- 
rance of the statute, and hence both are presumed to have known 
that either might take advantage of its terms ; and that the defend- 
ants did avail themselves of that privilege cannot be regarded as a 
fraud on the plaintiff: Harris v. Harris, 20 P. F. Smith 170. 

What these parties had was but an agreement to lease, and 
although for the breach of such an agreement, according to Wea- 
ver v. Wood, 9 Barr 220, an action will lie, yet necessarily the 
damages recoverable are such only as result directly from such 
breach. 

What then is the true measure of damages in this case ? Not the 
amount of the proposed rent, for that, by the statute, the plaintiff 
is not entitled to ; neither can it be used for such measure, for the 
lease itself being for a greater term than three years, is void, and 
so cannot be used for any purpose whatever. He could not recover 
for the loss of his bargain, for on authority this is not allowable: 
Dumars v. Miller, 10 Casey 819. It does not appear that in conse- 
quence of the agreement with the defendants Steinmetz was pre- 
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vented from leasing to some other party, for at that time he had no 
other offer, and so it would seem that unless he was induced by his 
contract with the defendants to so alter the premises as to unfit 
them for ordinary purposes, or to put work upon them which was 
unnecessary for their improvement or repair, he has suffered no 
injury from the breach complained of, and his damages are but 
nominal. 

If the rule, submitted by the court to the jury, is to obtain, 
then may a contract void by the statute be specifically enforced. 
Says the learned judge, you may measure the damages by the amount 
of the proposed rent ; the premises, notwithstanding the efforts of 
the landlord to get a tenant, have remained unoccupied for one year, 
so you may assess damages at one year's rent ; but of course the 
same rule must apply had the premises under like condition re- 
mained unoccupied for the whole term of five years. But this was 
all there was of the parol contract ; when the rent is paid the con- 
tract is fulfilled on the part of the lessee, and therefore there is a 
specific execution of it. By the same rule you might enforce a 
parol contract for the sale of land and so annul the Statute of Frauds 
and Perjuries altogether, a result not allowable either in reason 01 
on authority: MeOlowry v. Ologhan, Admr's, 7 Casey 22 ; Wilson 
v. Clark, 1 W. & S. 554. 

It follows that as the case stood in the court below the defend- 
ant's first point should have been affirmed, since the plaintiff having 
proved no actual damage resulting from the breach of the contract 
to lease, was entitled only to a judgment for nominal damages. 

This disposition of the eighth specification, renders comment on 
the remaining exceptions unnecessary. 

Judgment reversed, and a new venire ordered. 

The foregoing case is one which in- Both in the above case and in Sands 

dicates with clearness what is the scope v. Arthur, 84 Penn. St. 479, there was 

of the application of the Statute of doubt on the facts as to whether the deed 

Frauds of Pennsylvania to contracts for or lease as tendered was in accordance 

the sale or lease of lands'! The deci- with the parol contract, when of course 

sion as to the measure of damages, the deed, &c, would be no compliance 

assuming the contract not to comply with the Statute of Frauds : this con- 

with the statute, is sustained by all the sideration was, however, of no impor- 

law that had ever been laid down on the tance in the above case of Suusser v. 

subject in this state, and the action being Steinmetz, because the action was for a 

for a breach of a parol contract to breach of a parol contract, the lease hav- 

lease, the Statute of Frauds did not ing never been properly executed, and 

apply in any other relation. the memorandum offered by the plaintiff 
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below being manifestly insufficient as 
a compliance with the statute : and 
in Sands v. Arthur, the decision was 
not rested in any way on the point as to 
whether the deed was in accordance with 
the contract or not. The expression of 
opinion contained in the decision of the 
Supreme Court in Sausser v. Steinmetz, 
that neither party in that case was bound, 
was of course correct, the lessor never 
having signed or tendered a writing or 
deed properly executed under the first 
section of the Statute of Frauds ; the de- 
cision leaves entirely untouched, then, 
the important question how far the les- 
sor if he had executed and tendered a 
sufficient memorandum or lease could or 
could not have recovered the entire con- 
sideration of the contract? This ques- 
tion is of much interest and is in great 
doubt. It had been supposed (Leading 
Cases in Equity, vol. 2, pt. 2, p. 1093 ; 
1 Whart. on Ev., lsted., p. 103, \\ 865 
and 866, and 16 Am. Law Reg. 642) 
that this question in one aspect at least 
was definitely settled by the case of 
Tripp v. Bishop, 56 Penn. St. 426, 
Judge Strong giving the opinion of 
the court. There have, however, been 
three cases since opposed to this, namely: 
Meason v. Kaine, 67 Penn. St. 130 ; 
Sands v. Arthur. 84 Id. 479, and if the 
phrase in the opinion in Sausser v. 
Steinmetz, to the effect that either party 
has a right to refuse the execution of a 
contract relating to land, means that the 
vendee can set up the statute as. well as 
the vendor ; and the remark of the court 
is not to he regarded as qualified by the 
facts of the actual case before it, then 
we must add Sausser v. Steinmetz, to 
these decisions and dicta inconsistent 
with Tripp v. Bishop. Not one of these 
cases it may be noted takes any notice 
of Tripp v. Bishop, not even Sands v. 
Arthur, which probably overruled it. 
In Tripp v. Bishop, it was decided that 
the vendor was not prevented from re- 
covering on the equitable ground of 
there being a want of mutuality of 



remedy, and Wilson v. Clark, in which 
Judge Gibson brought forward the doc- 
trine of mutuality, was distinguished. 
(See 16 Am. Law Reg. 642.) But in 
Meason v. Kaine, supra, it was suggested 
that the doctrine of mutuality did apply 
in this connection and in Sands v. Arthur, 
the rule of mutuality was made the 
foundation of the decision in which the 
plaintiff was held not to recover. 

The only point of difference between 
Tripp v. Bishop and Sands v. Arthur, 
consisted in the fact that in Tripp v. 
Bishop, the conveyance tendered by the 
plaintiff the vendor had been accepted 
by the vendee ; while in Sands v. Arthur 
this acceptance was refused ; in neither 
case did the court lay any stress on the 
point of acceptance or non-acceptance. 
To settle this question, not merely must 
the scope of the doctrine of mutuality 
be determined, but also the force and 
effect of an acceptance as distinguished 
from a mere tender, and the further 
question considered how far a vendee is 
a* all within the Statute of Frauds in 
Pennsylvania. 

Now if a vendor who has tendered a 
deed or executed a memorandum pro- 
perly signed, &c, and who sues for the 
purchase-money, is to fail in his action, 
it must be for one or more of the fol- 
lowing three reasons : 1. Because the 
vendee has not, in compliance with the 
Statute of Frauds, signed a deed or 
memorandum tendered by the vendee. 
2. Or because a deed or memorandum 
tendered by the vendor has not been 
accepted by the vendee. 3. Or because 
of want of mutuality of remedy. 

As to the first, it will be shown that 
under 29 Car. II., such signature by the 
vendee may be necessary, and that if 
the acceptance of a deed is a substitute 
therefor, it must be on the ground that 
no action at law for the purchase-money 
lies until the legal title is vested in the 
vendee by a deed delivered and accepted, 
and that therefore if such signature by the 
vendee is necessary, it is because equity 
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will not specifically enforce the contract 
against the vendee unless the latter, as 
being the party to be charged under \ 4 
of 29 Car. II. has signed a memoran- 
dum : but that if a deed is delivered 
and accepted, the title being vested, the 
action for the purchase-money lies at 
law irrespective of the Statute of Frauds. 
Further, it will be seen that under the 
Pennsylvania Statute of Frauds, the 4th 
section being not in force, equity will 
not protect a vendee on the ground 
that he has not signed ; that the ven- 
dor signing and tendering a deed has 
complied with the statute : and that, 
as in Pennsylvania, an action at law lies 
on an equitable title, a conveyance ac- 
cepted giving a legal title, is not a prere- 
quisite to a suit. As to the second point, 
it will be shown that if an acceptance 
of the deed tendered by the vendor is 
requisite, it is not so on the ground that 
such acceptance is required by the Stat- 
ute of Frauds, which says or suggests 
nothing of the sort, but as has been said, 
is only of consequence, when owing to 
the rule that equity will not, under the 
4th section of the Statute of Frauds, 
specifically enforce the contract against 
him, there is no other remedy except 
the one at law against the vendee, who 
by acceptance of the deed has the legal 
title vested in him ; and that in Penn- 
sylvania the 4th section not being in 
force, equity could not, if the 1st sec- 
tion of the statute has been complied 
with by a deed signed and tendered by 
the vendor, refuse specific performance, 
owing to the absence of a memorandum 
signed by the vendee ; and, further, that 
an action at law lying on the equitable 
title, no decree in Pennsylvania for spe- 
cific performance is necessary. As to the 
third point, it will be shown that if the 
plaintiff is ready to bind himself to per- 
formance of his part of the contract, as 
the vendor does by tender of a deed, 
there is no reason to apply the equita- 
ble doctrine of mutuality, which would 
have been relevant in case of a com- 
Vol. XXVII.— 46 



plainant against whom in future a de- 
cree would for any reason have been 
impossible. And even if an original 
want of mutuality cannot thus be dis- 
pensed with by tender, &c. ; and if the 
absence of the 4th section of the Sta- 
tute of Frauds, with its peculiar phra- 
seology, "the party to be charged," 
leaves the doctrine of mutuality (which 
on the strength of these words has in 
England been held not to apply to cases 
under the statute) to prevail in Penn- 
sylvania in full force, then the exe- 
cution of a deed or memorandum at any 
time before action, being a full compli- 
ance with the statute by the vendor, 
there is no failure of remedy as against 
him. 

I. The application generally of the 
Statute of Frauds to the vendee of land. 
To state these propositions at greater 
length, we have following. The 4th sec- 
tion of the Statute of Frauds, requiring 
a contract for the sale of land to be in 
writing and signed by the party to be 
charged, &c, was deliberately omitted 
from the Pennsylvania Statute of 
Frauds. And if the addition of the 4th 
section of the Statute of Frauds was 
regarded as necessary to protect the 
vendee of land, it is a strong argument 
that the words of the 1st section were 
insufficient for that purpose, and the de- 
liberate omission of the 4th section from 
the Pennsylvania Statute of Frauds, is 
a proof that vendors only were to be 
protected by the statute, and that a 
parol contract is sufficient to bind a 
vendee to the payment of the purchase- 
money. The 1st section, which was 
retained, requires, in order that the title 
to the land should pass, that a writing 
signed by the party making or creating 
the estate should be executed. 

It has been settled in Pennsylvania 
that parol contracts for the sale of lands 
are valid so far as they do not pass the 
title in the land, to accomplish which a 
compliance with the first section of the 
Statute of Frauds is necessary. Therefore 
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a vendee can be held, so far as any pro- 
vision of the Statute of Frauds requiring 
an instrument or writing on his part is 
concerned, if the vendor has, in compli- 
ance with the first section, signed a 
writing, &c. 

If where section 4th is in force is meant 
by the party to be charged the party 
defendant in the action, no action will 
lie in law or equity for the purchase- 
money where a memorandum has not 
been signed by the vendee. And, there- 
fore, if such action will lie against a ven- 
dee who has not signed, but who has. 
accepted a deed, we have a manifest ex- 
ception to the general rule for which we 
must account : vide infra. If, on the other 
hand, the 4th section of the Statute 
of Frauds is not in force, or by the 
party to be charged is meant only the 
vendor (the statute protecting landed 
interests only), then the vendee can be 
held on a parol contract for the sale of 
land if the vendor has signed a memo- 
randum or executed a deed in accord- 
ance with the first section. Whether 
such deed or memorandum must be ac- 
cepted by the vendee is next to be con- 
sidered. 

II. The necessity of tender by the ven- 
dor, or of tender by the vendor and accept- 
ance by the vendee of a writing signed, 
frc, in compliance with section first of 
the Statute of Frauds. Asa preliminary 
matter it is to be ascertained on what 
ground an action for the purchase- 
money will lie when a deed has been 
accepted by the vendee who has not 
complied with the rule, supposing it to 
be such, under 4th section of the Statute 
of Frauds, requiring a memorandum 
signed by him. 

If the vendee has accepted the deed 
the legal title at common law passes. 
And it cannot now be contended that 
an action for purchase-money will not 
lie on parol evidence against a vendee, 
who is the holder of the legal title, on 
the part of a vendor whose property he 
has, because- this is not enforcing any 



contract relating to land, or in any way 
affecting the title. If the contract is 
not fully executed by the vesting of the 
title in the vendee, but remains execu- 
tory, and the aid of equity is necessary, 
the state of the case is different. For 
if no legal title is vested in the vendee 
by a conveyance accepted, and the ven- 
dor cannot sue at law on an equitable 
title, the latter must first establish his 
title in equity, and have a legal title 
decreed to be made before he can re- 
cover the purchase-money. But where 
the contract is executory, and requires 
enforcing, equity may hold, and has 
held in England that under the 4th 
section it will require a written mem- 
orandum signed by the vendee, inas- 
much as such vendee is clearly a party 
who is being sought to be charged, 
and the interest is one relating to land, 
inasmuch as the title has not yet been 
executed under the contract. Where 
the title has been so executed by a con- 
veyance, the vendor's bill would be dis- 
missed, as he could not require the aid 
of equity, having a ripe claim at com- 
mon law, irrespective of the Statute of 
Frauds, for the money consideration. 
As in Pennsylvania, the 4th section 
is not in force, specific performance 
in equity could not be refused on the 
ground that the vendee had not signed 
a memorandum, &c. And an action at 
law lying upon the equitable title in 
Pennsylvania it is not necessary, apart 
from the statute, that the acceptance by 
the vendee of the conveyance should be 
decreed before the action will lie. Now 
the next question is, whether such ac- 
ceptance is necessary under the statute, 
or generally is it necessary in any way 
to perfect the equitable title 1 

If where a deed is accepted the action 
lies against the vendee for the purchase- 
money, it must be because either (1) 
the statute requiring a memorandum 
signed by the party to be charged has 
been complied with ; or (2) because 
such tender and acceptance is equitable 
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part performance ; or (3) because the 
transaction is fully performed by the 
tender and acceptance ; or (4) because 
the transaction being for purchase- 
money and not for land, the statute 
does not apply, as not protecting in this 
connection the liability for the purchase- 
money merely. The first of these rea- 
sons cannot he the one for the accept- 
ance of the deed is an act in pais and 
provable by parol, and therefore no 
compliance with the enactment requir- 
ing a memorandum signed by the party 
to be charged. The vendee under the 
4th section of the statute being regarded 
in equity as the party to be charged, and 
therefore the one whose signature is ne- 
cessary. It is not for the second reason, 
because equitable part performance goes 
on the ground of fraud, and says where 
the vendee has taken possession of the 
land or has spent money upon it, that a 
refusal of the legal title is a fraud on 
the vendor's part. It must therefore be 
for one or both of the remaining rea- 
sons, i. e.,that the contract is fully exe-, 
cuted so far as the statute is concerned, 
by the vesting of the title to the land in 
the vendee by his acceptance of the 
deed, and because the statute does not 
apply to the suits for the purchase- 
money merely. 

When, therefore, a title in the land, 
such as the law recognises, either legal 
or equitable, is vested in the vendee, an 
action for the purchase-money will lie 
notwithstanding the Statute of Frauds. 
Now in Pennsylvania there is no provi- 
sion of the Statute of Frauds requiring 
the vendee to sign a memorandum, and 
a compliance with the first section by 
the vendor will vest a good equita- 
ble title in the vendee. Equity, there- 
fore, if the first section has been com- 
plied with, will if necessary, order the 
legal title to be perfected. If equity 
dismisses a bill on such an occasion, it 
would only be on the ground that an 
action at law for the purchase-money will 
lie in Pennsylvania on an equitable title, 



and that this is an adequate remedy. 
The next question is, what is a compli- 
ance with the first section of the Statute 
of Frauds. A vendor only in Penn- 
sylvania need sign the writing or deed, 
and a parol contract for the sale of land 
between the vendor and vendee has 
always been held valid, when it did not 
have the effect of passing the title in 
land. Therefore, if the vendee, &c, 
is not to be held when the deed or writ- 
ing has been executed by the vendor, 
it must be on the ground that the law 
requires a tender of such deed or writing 
by the vendor, or both a tender by the 
vendor and acceptance by the vendee. 
A deed or writing must be tendered, if 
tender is necessary, on the ground that 
while tender may be a mere ceremony 
when the vendee has announced his 
intention not to accept the deed, &c, 
yet that tender is a usual and proper 
mode of satisfying the court that such 
execution of a deed or writing as the 
statute requires, has taken place, and 
because a deed, &c, executed and kept 
by the vendor, is not to be recognised by 
the law as existing at all ; non-execu- 
tion or execution unknown to the law 
not satisfying the requirements of the 
statute. 

Whether such tender must be made 
before acttion brought is a distinct ques- 
tion not now taken into consideration. 

An acceptance can only be necessary 
on the ground that without it no equit- 
able title passes, for if an equitable title 
passes, the remedy at law can be had 
either directly, as in Pennsylvania, or 
can be furnished by a proper decree in 
equity. An acceptance of deed or 
writing to give an equitable title if 
necessary is so, either as required by 
common law or by the Statute of Frauds. 
A. At common law an equitable estate 
or use or trust can be created or trans- 
ferred by parol, under a contract upon 
a sufficient consideration, neither deed 
or writing accepted or unaccepted being 
required. When chancery before the 
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Statute of Frauds was passed required 
a written memorandum, this was in 
favor of vendors only, so as not to pass 
land upon verbal evidence. B. Under 
the Statute of Frauds, acceptance must 
be necessary either (1) as required ex- 
pressly or by plain deduction from the 
general language of the statute, or (2) 
as being necessary to constitute a writ- 
ing, signed by the party making or creat- 
ing the estate, which is required by sect. 
1 of statute, or on the ground that by this 
section, not merely a writing, but a 
deed is required, and a deed to be such, 
must be delivered and of delivery ac- 
ceptance, is an essential feature. 

I. There is no suggestion of this re- 
quirement in the express language of the 
statute. As to the second consideration, 
It is clear that while to charge a party 
who is within the statute, a writing must 
have been executed by him and accepted 
by the other ; because, if the plaintiff 
had refused the writing, it would indi- 
cate on his part a disclaimer of the trans- 
action, and would show if the defendant 
subsequently withdrew his offer that no 
meeting of minds had taken place, or 
that both parties had refused the con- 
tract ; yet, that a defendant who can 
legally bind himself by a parol contract, 
and who having done so can prevent a 
plaintiff who alone is referred to in the 
Statute of Frauds from complying with 
that statute is absurd. There can be no 
valid refusal therefore, by the vendee, a 
party not within the statute to accept a 
deed or writing signed and tendered by 
the vendor, the only party affected by 
the statute, such tender being a full com- 
pliance by the vendor with all that the 
statute required of him, for he cannot 
make the vendee accept. 

It should be said also that a deed not 
yet made such by being delivered, may 
yet be a full compliance with the Stat- 
ute of Frauds. If the above proposi- 
tions are incorrect, then the statute by 
implication substitutes one parol act for 
another ; while a vendee who would 



have been bound at common law, is not 
bound by his parol contract, for which 
a signed writing or deed is tendered 
him, yet he is bound in equity by an- 
other parol act, viz., the acceptance of 
the deed or writing. It has been shown 
that the acceptance of a deed is valid to 
bind the vendee, and take the case out 
both of the 1st and 4th sections of the 
Statute of Frauds, not because such 
acceptance is required by the statute, 
but because this vests a legal title at 
common law in the vendee, and the lat- 
ter, though he is the party sought to be 
charged, is no longer even under section 
four protected from an action on a parol 
agreement to pay the purchase-money ; 
and where therefore no such acceptance 
is necessary at common law to pass an 
equitable title, and such title has vested 
by the contract without any such ac- 
ceptance, it is not to be supposed that 
by inference the statute intended to 
make new requirements in the case of 
a party not even remotely referred to 
therein. If the equitable title in Penn- 
sylvania therefore is vested in the 
vendee, owing to the fact that the 4th 
section does not stand in the way and an 
equitable title can be made the subject 
of an action at law, an action for the 
purchase-money lies as plainly on such 
a title as it does on a legal title when a 
conveyance has been accepted for this 
latter lies even when the 4th section has 
not been complied with ; the case in 
Pennsylvania is all the stronger, inas- 
much as the 4th section is not law there 
at all. Whether the writing signed by 
the vendor, &c, under the 1st section of 
the Statute of Frauds, the only one re- 
lating to land in force in Pennsylvania, 
means a memorandum of the agree- 
ment only, or whether a writing under 
seal in the nature of a conveyance is 
required, is the question which, so far 
as what instrument is necessary to pass 
the legal title, has been decided in New 
Jersey and other states in favor of re- 
quiring a conveyance, while illogically 
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perhaps, it has been assumed in Penn- 
sylvania that a mere writing signed, 
though not sealed, will pass the equita- 
ble title from the vendor to the vendee. 
The argument is, however, strong that 
the statute did not relax any require- 
ment of the common law, but in addi- 
tion to these required by its first section 
a deed (except in the case of lease where 
it has been held not without doubt that 
a mere writing was enough), and by 
the fourth section a writing signed. 

It having been held that a writing 
signed, though not sealed, is a com- 
pliance with the Statute of Frauds in 
Pennsylvania, a deed signed and ten- 
dered is of course such a memorandum, 
and will pass the equitable title, though 
as it is not delivered it does not pass 
the legal title, and though acceptance 
being part of delivery, acceptance is 
necessary to pass the legal title, and 
though a deed if it were required by the 
first section to pass the equitable title 
would have to be accepted to be a deed. 
It is believed therefore that any rule 
laid down by the courts requiring evi- 
dence of the acceptance by the vendee 
of the writing signed by the vendor, 
while expedient possibly as satisfying 
the court, is not called for by any rule 
of law. The vendee is bound by his 
original parol contract, and the vendor 
by executing and tendering a deed or 
writing complies with every require- 
ment of the first section of the Statute 
of Frauds, since that section has been 
held in Pennsylvania not to require 
a deed. 

III. The Doctrine of Mutuality of 
Remedy. The doctrine of mutuality 
of remedy in equity does not apply 
when the plaintiff tenders full perform- 
ance of his part of the contract, because 
the reason of the rule is that should the 
plaintiffs prayer be granted, it may not 
be possible to afterwards compel the 
plaintiff to fulfil his obligation to the 
defendant, and if the plaintiff disposes 
of this difficulty by tendering perform- 



ance of his part, there is no substantial 
ground left for the objection, especially 
as the whole matter lies in the chancel- 
lor's discretion. 

In the present case the plaintiff does 
this when he tenders a deed signed by 
him. Therefore the defendant, the 
vendee, under a parol sale of land, can- 
not refuse, on this plea of mutuality, to 
pay the purchase-money when the vendor 
so tenders the deed. 

If on the other hand, the doctrine of 
mutuality is wider than this, and is not 
disposed of by the tender of perform- 
ance and negatives in every case, a re- 
covery, if the remedy were unilateral 
in the original contract, and is not sat- 
isfied by the removal of this feature 
through an offer of performance by the 
plaintiff who voluntarily performs that 
which he could not have been compelled 
to perform ; and if the memorandum, 
as is settled law, need not be executed 
at the time of the contract made ; and 
the law in Pennsylvania requires no 
signature to any deed or writing on the 
part of the vendee. Then a vendor at 
any time may sign a memorandum or 
execute a deed, and having thus com- 
plied with the law, the vendee's parol 
contract being sufficient under the Stat- 
ute of Frauds, there is complete mutu- 
ality of right and remedy. Conclusion. 
The result of all this is, that in every 
case a lessor or vendor in Pennsylvania 
under a parol contract, if he makes 
or tenders a deed or writing signed, 
can recover the purchase-money, even 
though acceptance be refused by the 
vendee, inasmuch as the latter is bound 
by his parol contract which is valid for 
all purposes except to pass title, and as 
the title is passed by the vendor's com- 
pliance with the 1st section of the Sta- 
tute of Frauds. 

Whatever doubt there may be as to 
the necessfty of acceptance by the ven- 
dee, there can be no doubt that the 
doctrine of mutuality does not apply 
in this connection, and that no execu- 



366 SAUSSER r. STEINMETZ. 

tion of any deed or writing is required trine can only be correct where the 

on the vendee's part. Sands v. Arthur, vendee has refused to accept. In other 

therefore, if to be supported, must be so words, Sands v. Arthur must be rested 

on a ground not taken by the Supreme on the doubtful basis of non-acceptance 

Court that, viz., of non-acceptance by or be regarded as bad law, and the gen- 

the vendee of the deed or writing ten- eral remark in Sausser v. Steinmetz, be 

dered by the vendor. And the remark limited to the cases where the vendor 

in Sausser v. Steinmetz, that either party has not tendered a deed or writing, or 

may decline to carry out a parol con- be extended at the furthest to those 

tract relating to land must be confined where although the vendor has tendered 

to the facts in the particular case, where a deed or writing, the vendee has 

the vendee had failed to comply with refused to accept it. 

the statute ; if not so qualified this doc- H. R. 



Supreme Court of the United States. 
THE NORTHWESTERN UNIVERSITY v. THE PEOPLE. 

The expression in a constitution or statute exempting from taxation property, 
" necessary for school purposes," is more extensive than " for the use of schools." 
The former includes property which is not itself in actual use by the school , but 
which by being rented produces an income that is applied to the support of the 
school. 

The fourth section of the Amendatory Charter of 1855, of The Northwestern 
University, provides " that all property of whatever kind or description belonging 
to or owned by said corporation shall be for ever free from taxation for any and 
all purposes." Sect. 3, art. 9, of the state constitution of 1848, of Illinois, in 
force when said amendment was made, provided that " the property of the state and 
counties, both real and personal, and such other property as the General Assembly 
mav deem necessary for school, religious and charitable purposes may be exempted 
from taxation." Sect. 3, art. 9, of the state constitution of 1870, provided that 
" the property of the state, counties and other municipal corporations, both real 
and personal, and such other property as may be used exclusively for agri- 
cultural and horticultural societies, for school, religious, cemetery and charitable 
purposes, may be exempted from taxation ; but such exemption shall be only by 
general law;" and the revenue act of 1872, passed thereunder, exempted "all 
property of institutions of learning, including the real estate on which the insti- 
tutions are located, not leased by such institutions or otherwise used with a 
view to profit." The Supreme Court of Illinois in this case, held (80 111. 330) : 
That the above-quoted section of the constitution of 1848 did not authorize the 
exemption from taxation of property owned by educational, religious or charitable 
corporations, which was not itself used directly in aid of the purposes for which 
the corporations were created, but which was held for profit merely, notwithstand- 
ing the profits were to be devoted to the proper purposes of the corporation. 
Upon error to the Supreme Court of the United States, held, that, the language of 
the constitution of 1848, being, that the legislature might exempt from taxation 
"such property as they might deem necessary," not for the use of schools, but "for 
school purposes," lands held by the university for sale or lease, the profits to be 
devoted to the use and support of the university, were held for school purposes 



